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" Introduction -

By Notice of Charge dated 30 Janvary. 2013, the New Zealand Teachers
Council’s Complaints Assessment ‘Comm_ittée _c]:_\axgés the Respondent with-

serious misconduct, the chat_ge bemg particularised in the followi.ﬁg terms:

“Particulars of Charge

3 The Co-inplaints Assessment Committée, pzirouarjzr to section 1 39;41;(4),'

' ohargee‘thaz‘ ..., teacher of ..., behaved in an -’unprofessionaf manner.
.a'mounting to Serious-misconduci and/or eonducr'warranting referfal |
| to the Disciplinary T rzbunal in that whrle ke was a teacher employed :

" at a High School —

31 onor abour June and July of 20f2 he accessed and

downloaded pornographzc materzal on his school computer

3.2 durmg that same nme on two occaszons' he downloaded sites -

durzng school time whzle teackmg a class;

33 tke material he downloaded mcluded sites with the followzng '

’ -'names

“Weoman was violated in.front of her husband”.

“A current medical student Moenimcense Nomuia, Incest —

reunited with her father”
“New graduate idol female. employee™

-~ “From a part time busty private teacher”



“Affectionate daughter was fucked by ﬁrther and his dick was

warped up slowly in cowgirl position "

“Young w;&ﬁa was jrglz;ne'd by father-in-law and brotherfin-law g
- “Secret F emal e Investi gqtbr - sehool ﬁrl will -be mpeé_ 7

F fve ;F'ucks'; Speeial ' foung Girl’s Sister |

“Young White Wife was committed by her. 'hus-ba.nd o

subordinates”

“Part time busy private teacher”

' 3.‘4l That this conduct was -in breach of the Hzgh School’s sraﬁ’ ‘
Internet and use of Lap top agreement

. The Chamnan convened a pre—heanng telephone conference on 26 February

2013 which Mr Kammskl partlc1pated in for the Complamant and'i mn which
the Respondent also part1c1pated At the conclusmn of the conference, the
Chairman made a.series of directions for the ﬁhng of ev1dence and -

subrrnssmns and set the matter down for hearing. -

Evidence

The Comp]amant s primary ev1dence was in the form of an afﬁdawt made by

the- Prmc1pa1 of the _ at which the Respondent '

fon’nerly‘ taught, to whom we will refer as Mr C.

"Mr C’s evidence was that he had taken up his p_osition as Principal on 16 july
2012, at which point the Respondent had been employed at the school as a




music teacher for approximately four years. He explained that the school’s

policy was to provide all teachers with a computer pursuant to written terms -
and conditions for its use. He produced a copy of the agreelnent between the -

, sChool and the Respondent dated 4 February 2008, signed by the Re3ponden't L

' a.nd another- document, also signed by the Respondent outlining conchtlons
relatlng to the use of software. - Wlthout going into the detall 1t is apparent

from these documents that the arrangement pros0nbed the use of the

computer other than for school pulposes ‘and the accessmg of “inappropriate™ -

matenal

" Mr C went on to explain that during the course of his first day at the school
. he was infoﬁned‘ by the school’s Information and Teehno]ogy Manager that
he had stumbled upon evidence that. the Respondent had been ‘using his laptop

' ,and the school’s internet facilities to access sexually exphc1t material. He

explamed that he was shown some of the material which the Internet

‘Technology Manager had come across. and as a fesult instructed that the'

Respondent’s lap top be secured and - forenswally cxamined. The school

obtained a report from a su1tab1y quahﬁed organisation which 1ndwated that

the Respondent’s laptop contamed a large number of images which Mr C

-~ described as “mappropnate . His evidence included samples of this material.

It is not suggested by the CAC that any of this material is unlawful. The case
e is'thé.t it is "‘hlappropriste” material indicating that the Respondent had not

'comphed wﬂh his. contractual obhganons as descrlbed earlier and
dovmloaded sexua]ly exphcﬂ: rnatenal using his school Iaptop )

Mr C’s first response was to prov1de a report to the New Zealand Teachers

Council dated _

_ There then fo].lowed a d1s01p11nsry process which Mr € described in detail but

which we do not need to outline here At the conclusmn of this process MrC




" informed the Respondent that he would have to refer the matter to- the

school’s Board, whereupon the Respondent res1gned

The only reat controversy in any of this seems fo l)e whether the Respondent

accessed‘this inappropriate material during class, or whether he only did so in

“his own time. In the course of the d1sc1plmary mvestlganon cormnenced by
Mr C, the Respondent rnamtamed that he did not use the laptop to access |
":.mapp_ropnate matenal- at the school. ~ However, in- relation to this, the |
Complainant'also placed before the ‘Tri.bunal an affidavit made bjr Ms Gaeline

Phipps Who was'CounSel acﬁng for the Complaints ASsessment Corn:mittee'

B durmg 1ts mvestlganon Ms Phrpps evidence focused on a rneenng between
the CAC and the Respondent on 8 December 2012, dunng the course of -

which. the Respondent was. asked about the dates and on timés which the ,7

forensic report indicated he was accessing mappr0pr1ate matena.l on h1s

laptop, On the basis of this report, it was put to him that it appeared that he
| had been aceessmg such- material wh11e teac]nng one of his classes. Ms
: Phrpps ev1dence was that he conﬁrmed that, saymg that the computer was on .
~the front desk and students were at their .desks, the nnphcatmn bemg that

students were not able easﬂy to v1ew his screen

' From the samples of the matenal accessed by the Respondent on the school :

laptop before the Tribunal, it 1s apparent that this material does not cross-the

boundary of being’ mdecent in the sense of being unlawful It is however - -
relatively expl1c1t material with close up images of male and female gemtalla :
On any view, it js material which is properly regarded as mappropnate for the -

Respondent to have accessed on the school laptop, havmg regard to the terms

of the arrangements under wlnch he was entitled to use. the same.

Submissions -




For the Complamant Mr Kammskl began h1s subnnssmns by conﬁnnmg that
,the Respondent was a regtstered teacher that his regwtratmn was due to
expite on — 2014 and that his practising certificate had explred on
‘ - 2012. In fact there is a degree of confusion as to the
Respondent’s status at the ‘material time — mid 2012 — and, as a result of that,
l‘ during the course of the hearing, the Tribunal sought copies of the'l_'elevant
'extracts from the Council’s reg.iete'r- ;['hat did not result in a great deal of
‘clanty However for present purposes, the Tnbunal is proceeding on the -
assumption that Mr Kammskl S desenpnon of ]]15 status —as already outlined

— is'correct.

. 'Mr KBIIIJDSkl submitted that the Respondent s actions. in downloadmg
pomographlc material usmg his school laptop amounted 1o senous
mlsconduct bemg both a breach of his contractual obhgatlons and in any -
‘event entu'ely 1nappropr1ate In the Trlbunal’s view that is a fair submission,
irrespective of whether ot not any such matenal was downloaded in the
- school. ‘As to that aspect of the events despite the Respondent’s ultimate
denial of this, we are “enitirely satisfied by the evidence which rthe -
H Complamant has been able to put before us, in the form of Ms Phipps®
~ affidavit, that the Res‘.pondent, on at least one.occasion, and quite possihly on

more than one occasion, accessed pornographic material during class time.

. Mr Kanlinski’s‘ silhnﬁssion was that doing so was serious naiSConduct-as that
 term is defined in Rule 9(1) (k), () and (o) of the New Zealand Teachers‘
Council (Makmg Reports and Complalnts) Rules 2004.

‘Mr Kammskl then refer[ed us to a number of prexnous cases in which the
Tnbunal has concluded that usmg school computers- to download

pornographtc matenal am ounts to senous mlsconduct.




On the Complainant’s behalf Mr Kaminski accepted that the material found

on the laptop"was not unlawful but emphasised that some of the titles at least -

suggesfed ﬂ:_t'at'it may 'have been eppfoaching that statys.

As to penalty Mr Kammskl’s sublmssmn was that the. Respondent’

...misconduct is clearly suﬁ‘ic:ent[y serious for the Trzbunal to take the view :
that it merzts cancellanon of regzsn'atzon On the other hand, depena’mg on.
. how [the Respona’ent] impresses the Tr:bunal a more benign view is perhaps
. not out of the question,” He went on to acknowledge that, on the evidence,

the Respondent was e11t1t1ed to ask the Tnbunal to have regatd to the fact that - l

no student wewed any of the matenal he downloaded

The Respt)ndenf appeared‘.before }che 'Tﬁbunad.' He elected net to g1ve
-e-vidence (although. the difference between giving evidence -and merely
riraking a submission was brought to his attentibn); ‘].‘Essentially, he epok_e toa |
~ short note which:he hed ﬁled and served prior‘ to the hea;ing, and theﬁ

answered a series .of questions put to him by the Tribunal, In the

- . circumstances, it seems appropriate to reproduce the Re_spondent’s-_writteﬁ

submission (to the extent that it remained relevant as at the date of the

hearing):

' “Intraductidn ",

L I conﬁrm Mr Kammskl s mtroductzon z‘hat I am a regtstered

teacher wn‘h a categorj/ expiry date of _ 2014. My

‘practising certlf cate expired on _ 2012.

2. I understand tht I am,charged with 'ser;'ous' misconduct,

| essentially for. accessfng_and downloading pornographic matérial_

using my school supplied laptop.




3 My Submission is. ‘to face and accept any 'chargeis and

consequerices that may deem right by the 'Tribunal'._
' Amendment

a

Defence

6 In response to My Kammsh ) Synops:s paragraph 1 7, I did not
| choose the webszte it was merely suggested to me as a lmk As to
N why the Szte operafes in Such way, I can only guess but logzcally
szey would divide movies m_z‘o bits to prevent data corruption die
to long downloading, ‘ar'zd al.eo to implant spywares/viruses within
the rar/zié Jormat. I have only dz‘scovered this fact recently, and I ‘

| _advzse everyone ‘around me not to download anythmg m such

formats or do 50 in rhezr own rzsk

7 In resﬁome rb Mr Kaminski 's Synopsis paragra?h 24, 1 :dfa’ not |

e enhghten Mr [C] about tke fact that the downloading happened -
durmg a class because it was Mr fC] that has ordered Mr [S] ta '
take my laptop away da_rmg a class time. I honesrbz.rhoughr he
knew about the fact that downlaading wae happening cfuﬁng clase: ‘

- time -z‘oo.

8 In response to ‘a ﬁ;rther porenrzal black mark ﬁom paragrapk 24

and 25, 1 bel:eve my amendmenr will have explamed this poznt )
Submissions

91 acknawledge that my miscanduct' is e{early serious, ard I am

'-reaa’y to accept any consequence;s' that follow.

10 I dtd not undertake caansellmg szmpbz because I did not have
E urges to. view the materzal.s' again, and without having the

symproms of addzcnan I a'ra’ not think it was necessary Jor me to




urgdg}‘iakg counselling. If the Tribunal or"tﬁe Teachers Council
wishes me to go through such procedures, Iwill bé happy to do so.

11. Please imderstand that fhe-event took place for a reasonably short
-period of time, and tﬁbt I 'ﬁave had no disciplinary issues or :

" problems between other teachérs. or students prior to this. I haﬁé
loved the stucfents no matter what, and would never see.them as

- anything other than students.

127 sincerely regret my actions regarding the pornographic movies,
and 1 jalemnly swear tha.rt:'if will not happen again.  Bit as I
mentioned ear!zer if there.is a price fo pay for my actions, I will

gladly pay it

We méntion that in _tl:ie course of résponding to the Tribunal’s questioning the = -
Respondent‘indiéated that sirice these events he_ had become a meﬁ'lber ofa
- church, and had, to use ]:us words, “furned his life around”. He asked the ’

_Tribunal to’ atcept that the prospect. of him taking an i_ﬁtereét n 'pomdgraphic o

- material in the future was very low as a- result. He also indicated that the
Pastor of the Church was his father and the Tnbunal perceives {although it |
- has to be said this was not entlrely clear even after extensive questlomng) that

.' any counsellmg or guidance he has received has been ofa spiritual rather than '

a clinical nature.
Discussion

There is no doubt that the -_Compléjn_ant_ hﬁsmade out its allegation of serious
. misconduct. For a teacher deliberately to download pomographic material on
4 school-owned -computer in breach of his contractual commiitments is not ‘

only a breach of contract but falls squarely w1th1n the deﬁmtlon of senous

' rmsconduct contained in the New Zealand Teachers Councll (Making Reports

and Complaints) Rules 2004 referred to above. It not only has the potential
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detrlmentally to affect the teacher S students but calls senously into question

' the tea.cher 3 ﬁtness to teach.

As we have alrcady mdlcatod despite the’ Respondent s denial of this, we are
' satlsﬁod on the evidence that he downloaded some of this material 1 in class

time.. ‘That sunply compounds the seriousness; of the case.

Frankly, we are not persuaded that the Respoudcnt was altogether frank Wlth ‘
the school during the course of its -disoiplin'éry' iuvestigation' and are not dt all
_ comforted by the evidence as to What steps he has taken to address this matter'
followmg h1s remgnatlon Protestatlons that a teacher has since found God ;

are, in isolation, not espemally compolhng It may bo that therc isa splrltual -

“component to redemptlon, but _in the’ Trtbunal’s view, it is-also often

‘necessa.ry to view such matters from a secular perspectwe a.ud cons1der

' ‘whethcr psych1atr1c or psychologlcal ass1sta.nce may be ncccssary
The real (iuestiou in this case is the a‘ppropriute penalty..

‘The Tribunal has ‘of course been conscious of the primary purposes of -
professional discipliuary proceedings, those being the protection of the publjc
' (particulérly scltool children), the ruahlteuanco' of professional -‘stunds-rlds_i aud
- ptinishmént, always having tcgsrd to the fact t_]:lét punishment is not the
. primary putpose of professional disciplinary proceedings, and that a decisiou— :
: maker s obhgatlon is-to consider the least pumtlve outcome consistent Wlth
the' primary objectwes With those conmdoratlons in mmd we have

considered all of the poss1ble alternattves set out in s. 139AW

In the end, there is something of a difference of view in the Tribunal, The
conclusion of the majoﬁty (the _Chsirmanﬂ‘Mr Turnbull and Mr Walsh) is that
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the most appropriate outcome is a significant period of suspension coupled
with a provision that the Respondent not be allowed to obtain a practising
certifrcate until the Council has received and is satisfied that he has obtained a
report from a suitably qualified psychiatrist or psychologist confirming that
the prospect of a repetition of this behaviour is not significant, and a further
obligation to inform any prospective employer in the future of this

disciplinary proceeding.

A minority of the Tribunal (Ms Cassidy and Ms Grainger) would have made

an order de-registering the Respondent.

Although there are different views as to the most appropriate outcome, the
reason for this is not so much an issue of severity of punishment as the most
effective way of minimising the risk to the public in the future. In those
circumstances, Ms Cassidy and Ms Grainger do not propose formally to
dissent from the majority view, but simply wish their different view to be

recorded.

During the course of the hearing no application was made for costs. Costs are

therefore reserved.

Counclusion

Accordingly, the Tribunal’s formal conclusion is as follows:

* Pursuant to s.139AW(1)(b) of the Education Act 1989, the Tribunal

formally censures the Respondent for his serious misconduct;




&
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Pursuant to s.139AW(1)(d), the Tribunal orders the suspension of the
Respondent’s practising certificate for a period of three years from the

date of his resignation (6 August 2012);

Pursuant to s.139AW(1)(c), the Tribunal imposes a condition on the
Respondent’s registration that a practising certificate not be re-issued
by the New Zealand Teachers Council to the Respondent at any state
in the future unless and uvntil the Respondent is able to provide to the
Council (through its Manager, Teacher Practice) a report from a
psychiatrist or psychologist which satisfies the Council that the
Respondent has overcome whatever psychological problems may

have precii:itated his actions as recorded in this decision;

Also pursuant to s.139AW(1)(c), the Tribunal imposes a further
condition on the Respondent’s registration that if and when he is
issued with a practising certificate, for a period of three years from the
date of reissue, he will, before accepting any teaching position, inform
the prospective employer of this disciplinary proceeding and provide

that prospective employer with a copy of this decision.

Kenneth Johnston
Chairman



NOTICE -

* A person who is.diésaﬁsﬁed with all or any part of a decision 6f the”

Discipliriary Tribunal under sections 139AU (2) or 139AW of the
Education Act 1989 may appeal to a District Coutt. |

" An appeal must be made within 28 dafrs of receipt of written noﬁcé of

the décision, or within su,ch'further time as the District Court aﬂq'ws;

g Sﬁbéectiqns (3);. N of sec:ﬁdn 126 ipp]y to every appeﬁl as if it were

an appeal under subsection (1) of section 126.







