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           Introduction  

[1] The Complaints Assessment Committee (CAC) has filed two charges of Serious 

Misconduct against    

[2] The charge particulars are below. We have added in headings to delineate the 

two charges.  

   First charge (social media) 

1. The CAC charges that , registered teacher, of  
in or around 2020 engaged in inappropriate use of social media by having a public 
Instagram account on which he followed other Instagram accounts that posted 
explicit or pornographic material. 
 
2. The conduct alleged in paragraph 1 amounts to serious misconduct pursuant to 
section 10 of the Education and Training Act 2020 and Rule 9(1)(k) of the Teaching 
Council Rules 2016 or alternatively amounts to conduct which otherwise entitles the 
Disciplinary Tribunal to exercise its powers pursuant to section 500 of the Education 
and Training Act 2020. 
 
Second charge (inappropriate relationship) 
 
3. The CAC charges that , registered teacher, of  
between approximately November 2008 and February 2009 engaged in inappropriate 
conduct towards Ms P (who was in Year 13 at the College in 2008) by: 
 

a. Favouring Ms P in class during her Year 13 year; 
b. Obtaining Ms P’s phone number without her consent; 
c. Inviting Ms P to his home for dinner at the end of the 2008 school year; 
d. Showing Ms P and her friend Ms Q a photo of himself in which he was 
naked (although his genitals were not exposed) at the end of the 2008 
school year; 
e. Sending Ms P multiple text messages asking to meet up with her 
between the end of 2008 and approximately February 2009. 

 
4. The conduct alleged in paragraph 3 amounts to serious misconduct pursuant to section 
139AB of the Education Act 1989 and Rule 9(1)(e) and/or (o) of the New Zealand 
Teachers Council (Making Reports and Complaints) Rules 2004 or alternatively amounts 
to conduct which otherwise entitles the Disciplinary Tribunal to exercise its powers 
pursuant to section 500 of the Education and Training Act 2020. 

 
 
Facts 
 
[3] The parties have agreed on the facts and recorded them in a Summary of Facts 

document. The contents are set out below. We have not included the pictures from the 

Instagram pages which are referred to.  

 









 
 

 

Mail and Elle magazine, regularly showing “scantily clad women” and “topless young 
women”, and provided an example of such images with this response (attached to this 
summary of facts at Tab 3).   

26. Mr  also referred to the impact of his conduct in respect of his Instagram 
account on his reputation, stating: “I am glad I am out that school [sic] and teaching.  
The characters of the movie ‘Mean Girls’ are saints compared to the vindictive ones at 

  The school has lost a committed and caring teacher and after having my life 
dragged through the gutter for the past year, I’m done with teaching.  is a 
small community. My reputation is screwed. I will rather  for a living (as I 
am doing now) than teach such manipulative, vindictive spoilt brats”.  

Conduct with respect to student, Ms P 

27. In respect of the complaint from Ms P, Mr  acknowledged having provided 
Ms P with treats during class, but denied engaging in any special treatment of her, 
stating he provided other students with treats too.  He said that he had gotten on with 
Ms P, and had given his number to her so she could decide whether to come to dinner 
with his partner, his brother and him.  He had told her she could bring someone with 
her.  Mr  said that the photo of him in the bath was not improper (as there 
was bubble bath in the bath).  He denied inviting Ms P to meet up with him in private.  
He also said he had contacted other former students over the years to keep in touch 
and that there was nothing inappropriate involved in this.  

 
Law that applies to these charges  
 
[4] We note that the first charge falls under the 2020 Act and the second under the 

1989 Act. There is a slight difference between the two although nothing turns on that 

in this case.    

[5] For the first charge, section 10(1)(a) of the Education and Training Act 2020 (the 

Act) defines serious misconduct as follows: 

serious misconduct means conduct by a teacher— 

(a) that— 

(i) adversely affects, or is likely to adversely affect, the well-being or learning 

of 1 or more students; or 

(ii) reflects adversely on the teacher’s fitness to be a teacher; or 

(iii) may bring the teaching profession into disrepute; and 

(b) that is of a character or severity that meets the Teaching Council’s criteria for 

reporting serious misconduct 

 
[6] For the second charge, the test for serious misconduct begins the same, with (i) 

and (ii) above, but is absent (iii) (disrepute).  Other than that, the same approach is 

taken to considering (i) and (ii) across either Act. We will discuss the approach taken 

below.  

[7] Regarding the first limb of (either) test (adverse effect). In CAC v Marsom this 

Tribunal said that the risk or possibility is one that must not be fanciful and cannot be 



 
 

 

discounted.1 The consideration of adverse effects requires an assessment taking into 

account the entire context of the situation found proven.  

[8] Direct evidence from the child/student as to effects is not mandatory and 

indeed is rare, particularly in an ECS setting. Nor does the ambit of section 10 call for 

direct evidence. The use of the term “likely” permits the Tribunal to draw reasonable 

inferences as to effects or likely effects, based on the proven evidence in a case and its 

own knowledge.   

[9] The second limb (fitness) has been described by the Tribunal as follows:2  

We think that the distinction between paragraphs (b) and (c) is that whereas 
(c) focuses on reputation and community expectation, paragraph (b) concerns 
whether the teacher’s conduct departs from the standards expected of a 
teacher. Those standards might include pedagogical, professional, ethical and 
legal. The departure from those standards might be viewed with disapproval 
by a teacher’s peers or by the community. The views of the teachers on the 
panel inform the view taken by the Tribunal.  

 
[10] The third limb of the test (disrepute, in the 2020 Act) is assisted by reference to 

the High Court decision in Collie v Nursing Council of New Zealand.3 The Court held that 

a disrepute test is an objective standard for deciding whether certain behaviour brings 

discredit to a profession.  The question that must be addressed is whether reasonable 

members of the public, informed of the facts and circumstances, could reasonably 

conclude that the reputation and good standing of the profession is lowered by the 

conduct of the practitioner.  This test is regularly applied in this Tribunal.  

[11] Part (b) of the serious misconduct test (from either Act) requires that the 

conduct be of a character or severity that meets the Teaching Council’s criteria for 

reporting serious misconduct. This criteria is found in a different set of rules for each 

charge/Act.  

[12] For the first charge (2020 Act) the Teaching Council Rules 2016 provide the 

reporting criteria (the 2016 Rules). For the second charge (1989 Act) the New Zealand 

Teachers Council (Making Reports and Complaints) Rules 2004 apply (the 2004 Rules).  

[13] The Court of Appeal has held that the test for serious misconduct4 is conjunctive 

with paragraph (b) of the section 10 test.5 Therefore for serious misconduct to be made 

out, as well as meeting one or more of the three limbs set out above in section 10(a), 

the conduct concerned must at the same time meet one or more of the Teaching 

Council’s criteria for reporting serious misconduct (as per 10(b)).  

 
1 CAC v Marsom NZTDT 2018/25, referring to R v W [1998] 1 NZLR 35. 
2 CAC v Crump NZTDT 2019-12, 9 April 2020. 
3 Collie v Nursing Council of New Zealand [2001] NZAR 74, at [28]. 
4 In section 378 of the (now repealed) Education Act 1989, the equivalent of section 10 of the 2020 Act). 
5 Teacher Y v Education Council of Aotearoa New Zealand [2018] NZCA 637.   



 
 

 

[14] The Tribunal will approach its task by first considering the tests in part 10(a) of 

the test (and likewise the first part of the s 378 test from the 1989 Act for the second 

charge). If met, misconduct is made out. If misconduct is made out the Tribunal will 

then consider part (b) of the test(s) to determine if serious misconduct is made out.  

[15] As noted, the criteria to consider for part (b) of the serious misconduct test(s) 

are the reporting rules. The 2016 Rules, applicable to the first charge, make the 

following behaviour mandatory to report:  

9  Criteria for reporting serious misconduct 
 
(1) A teacher’s employer must immediately report to the Teaching Council in 
accordance with section 394 of the Act if the employer has reason to believe 
that the teacher has committed a serious breach of the Code of Professional 
Responsibility, including (but not limited to) 1 or more of the following: 
 

(a) using unjustified or unreasonable physical force on a child or young 
person   or encouraging another person to do so: 
(b) emotional abuse that causes harm or is likely to cause harm to a child 
or young person: 

 (c) neglecting a child or young person: 
(d) failing to protect a child or young person due to negligence or 
misconduct, not including accidental harm: 
(e) breaching professional boundaries in respect of a child or young 
person with whom the teacher is or was in contact as a result of the 
teacher’s position as a teacher; for example,— 

(i)   engaging in an inappropriate relationship with the child or 
young person: 
(ii) engaging in, directing, or encouraging behaviour or 
communication of a sexual nature with, or towards, the child or 
young person: 

(f) viewing, accessing, creating, sharing, or possessing pornographic 
material while at a school or an early childhood education service, or 
while engaging in business relating to a school or an early childhood 
education service: 
(g) acting dishonestly in relation to the teacher’s professional role, or 
committing theft or fraud: 
(h) being impaired by alcohol, a drug, or another substance while 
responsible for the care or welfare of a learner or a group of learners: 
(i) permitting or acquiescing in the manufacture, cultivation, supply, offer 
for supply, administering, or dealing of a controlled drug or psychoactive 
substance by a child or young person: 
(j) an act or omission that may be the subject of a prosecution for an 
offence punishable by imprisonment for a term of 3 months or more: 
(k) an act or omission that brings, or is likely to bring, the teaching 
profession into disrepute.  
 

[16] Here, the CAC relies on (k) for the first charge.  

[17] For the second charge (1989 Act) the 2004 Rules at rule 9 provide a similar set 

of reporting criteria. A difference however is that the teacher only needs to have 



 
 

 

“engaged” in any of the types of behaviour, whereas the 2016 Rules require “a serious 

breach”. The behaviours listed in the 2004 Rules are: 

    9 Criteria for reporting serious misconduct 

(1) The criterion for reporting serious misconduct is that an employer suspects on 
reasonable grounds that a teacher has engaged in any of the following: 

(a) the physical abuse of a child or young person (which includes physical 
abuse carried out under the direction, or with the connivance, of the 
teacher): 
(b) the sexual abuse of a child or young person (which includes sexual abuse 
carried out under the direction, or with the connivance, of the teacher): 
(c) the psychological abuse of a child or young person, which may include (but 
is not limited to) physical abuse of another person, or damage to property, 
inflicted in front of a child or young person, threats of physical or sexual 
abuse, and harassment: 
(d) being involved in an inappropriate relationship with any person under the 
age of 16 years: 
(e) being involved in an inappropriate relationship with a student with whom 
the teacher is, or was when the relationship commenced, in contact with as 
a result of his or her position as a teacher: 
(f) the neglect or ill treatment of any child or young person in the teacher’s 
care: 
(g) the neglect or ill treatment of any animal in the teacher’s care: 
(h) theft, or fraud: 
(i) involvement in the manufacture, cultivation, supply, dealing, or use of 
controlled drugs: 
(j) permitting, or acquiescing in, the manufacture, cultivation, supply, dealing, 
or use of controlled drugs by any child or young person: 
(k) viewing, accessing, or possessing pornographic material while on school 
premises or engaged on school business: 
(l) viewing, accessing, or possessing pornographic material that depicts 
children or young persons or that depicts animals engaged in sexual acts with 
humans: 
(m) breaching the school’s standards or rules concerning the use of alcohol 
at the school or while on school business: 
(n) any other act or omission that could be the subject of a prosecution for 
an offence punishable by imprisonment for a term of 3 months or more: 
(o) any act or omission that brings, or is likely to bring, discredit to the 
profession. 
 

[18] For the second charge, the CAC relies on rules (e) and (o).  

[19] The burden rests on the CAC to prove the charge. While the standard to which 

it must be proven is the balance of probabilities, the consequences for the respondent 

that will result from a finding of serious professional misconduct must be borne in 

mind. 6   

       

 
6 Z v Dental Complaints Assessment Committee [2009] 1 NZLR 1 (SC).   



 
 

 

           Discussion – liability for each charge 

First charge/social media  

[20] Mr  has indicated that he accepts the charge of serious misconduct.  

[21] Notwithstanding this, we have considered the conduct ourselves.  We do have 

some concerns regarding whether the first charge is serious misconduct.  

[22] We start by noting that the fact of following these pages in and of itself is not 

something which we consider breaches the misconduct test. That is our view drawn 

from the facts before us, as there is no rule about private viewing interests one way or 

the other. Some situations of private internet use will obviously offend against the 

serious misconduct test. A blatant example for instance would be where there was 

evidence of unlawful or objectionable publications, or even something close to it. Each 

case will depend on its facts and we are not suggesting a line or test exists.  

[23] Here though Mr  has followed pages which contain photos of adult 

women (some in sexualised poses), and pages containing teenagers (aged 15-16 in 

some cases) in bikinis/swim wear. All we really know from the evidence is that he will 

have clicked on “follow” on these pages. 

[24] The mistake obviously made by Mr  was to have not made his 

Instagram page “private”. A private page cannot be looked at in any detail without the 

page holder (i.e. Mr ) approving a person as a “follower” of the page. A page 

where “private” has not been selected however can be looked at by anyone, as has 

happened here.  

[25] What has actually occurred here has to be borne in mind however. There is no 

evidence that Mr  advertised, discussed or made available his Instagram page 

to any students. He did not follow any students. He did not invite them to follow him. 

Nor did he leave it open in class on a computer or phone, and risk students seeing it.   

[26] Students have instead become aware somehow of Mr  having an 

Instagram profile. His profile on the evidence before us indicates a mere 62 followers. 

Instagram and the “following” phenomenon has become well known in recent times. 

Some apparent celebrities, music stars, sports stars and the like will celebrate 

themselves reaching follower milestones measured in the millions.  

[27] It does not appear to us then that Mr  had an Instagram profile that 

would have been well known. The evidence does not explain how the students came 

to find this profile. We consider though that what has likely occurred is that, schools 

being schools, his page would have been found by someone and talked about by 

students, and in turn students looked at it by searching for it. The alternative would be 

that each student who saw it somehow came across it by mere coincidence.  







 
 

 

both Acts and charges, we will attach the penalty orders now to the first charge, under 

the 2020 Act. 

[48] The orders we make are: 

• A censure under s 500(1)(b) of the Act.  

• Annotation of the public register for a period of one year under s 500(1)(e). 

• We direct the Teaching Council to impose the following condition on any future 

practising certificate issued to Mr  (s 500(1)(j): He is to inform any 

prospective or current teaching/education employers of this decision for a 

period of one year after being issued with the practising certificate.  

[49] We note that we have not directed a condition that Mr  undertake 

further education on appropriate professional boundaries and social media. We 

consider that this experience and these orders has addressed this with Mr .  

Non-publication applications 
 
Legal principles  
 
[50] The default position is that Tribunal hearings are to be conducted in public. 

Consequently the names of teachers who are the subject of these proceedings are to 

be published. The Tribunal can only make one or more of the orders for non-publication 

specified in section 501 if we are of the opinion that it is proper to do so, having regard 

to the interest of any person (including, without limitation, the privacy of the 

complainant, if any) and to the public interest.  

[51] The purposes underlying the principle of open justice are well settled. As the 

Tribunal said in CAC v McMillan, the presumption of open reporting “exists regardless 

of any need to protect the public”.7  Nonetheless, that is an important purpose behind 

open publication in disciplinary proceedings in respect to practitioners whose 

profession brings them into close contact with the public. In NZTDT v Teacher the 

Tribunal described the fact that the transparent administration of the law also serves 

the important purpose of maintaining the public’s confidence in the profession.8 

[52] In CAC v Finch the Tribunal noted that the “exceptional” threshold that must be 

met in the criminal jurisdiction for suppression of a defendant’s name is set at a higher 

level to that applying in the disciplinary context. As such, the Tribunal confirmed that 

while a teacher faces a high threshold to displace the presumption of open publication 

in order to obtain permanent name suppression, it is wrong to place a gloss on the term 

 
7 CAC v McMillan NZTDT 2016/52. 
8 NZTDT v Teacher 2016/27,26. 



 
 

 

“proper” that imports the standard that must be met in the criminal context.9 

[53] In Finch, the Tribunal described a two-step approach to name suppression that 

mirrors that used in other disciplinary contexts. The first step, which is a threshold 

question, requires deliberative judgment on the part of the Tribunal whether it is 

satisfied that the consequence(s) relied upon would be “likely” to follow if no order 

was made. In the context of the statutory test at s 501(6), this simply means that there 

must be an “appreciable” or “real” risk.10  

[54] In deciding whether there is a real risk, the Tribunal must come to a judicial 

decision on the evidence before it. This does not impose a persuasive burden on the 

party seeking suppression. If so satisfied, the Tribunal must determine whether it is 

proper for the presumption to be displaced. This requires the Tribunal to consider, “the 

more general need to strike a balance between open justice considerations and the 

interests of the party who seeks suppression”.11 

[55] In NZTDT 2016/27, we acknowledged what the Court of Appeal said in Y v 

Attorney-General.12 While a balance must be struck between open justice 

considerations and the interests of a party who seeks suppression, “[A] professional 

person facing a disciplinary charge is likely to find it difficult to advance anything that 

displaces the presumption in favour of disclosure”.13 

[56] The Court of Appeal in Y referred to its decision X v Standards Committee (No 1) 

of the New Zealand Law Society, where the Court had stated:14  

The public interest and open justice principles generally favour the publication of the 
names of practitioners facing disciplinary charges so that existing and prospective 
clients of the practitioner may make informed choices about who is to represent them. 
That principle is well established in the disciplinary context and has been recently 
confirmed in Rowley. 

[57] Gwynn J in the High Court considered the applicable principles for suppression 

in professional disciplinary litigation, in a Chartered Accountant’s disciplinary 

decision.15 Although the specific statutory wording in that legislation used the term 

“appropriate” (instead of “proper”), we consider little turns on such semantics and the 

observations of the Court are of application here. Gwynn J stated:  

[85] Publication decisions in disciplinary cases are inevitably fact-specific, requiring the 

 
9 CAC v Finch NZTDT 2016/11, at [14] to [18].   
10 Consistent with the approach we took in CAC v Teacher NZTDT 2016/68, at [46], we have adopted the meaning of 
“likely” described by the Court of Appeal in R v W [1998] 1 NZLR 35 (CA). It said that “real”, “appreciable”, 
“substantial” and “serious” are qualifying adjectives for “likely” and bring out that the risk or possibility is one that 
must not be fanciful and cannot be discounted.   
11 Hart v Standards Committee (No 1) of the New Zealand Law Society [2012] NZSC 4, at [3].   
12 Y v Attorney-General [2016] NZCA 474, [2016] NZFLR 911, [2016] NZAR 1512, (2016) 23 PRNZ 452.  
13 At [32].  
14 X v Standards Committee (No 1) of the New Zealand Law Society [2011] NZCA 676 at [18]. 
15 J v New Zealand Institute of Chartered Accountants Appeals Council [2020] NZHC 1566. 



 
 

 

weighing of the public interest with the particular interests of any person in the context 
of the facts of the case under review. There is not a single universally applicable 
threshold. The degree of impact on the interests of any person required to make non-
publication appropriate will lessen as does the degree of public interest militating in 
favour of publication (for instance, where a practitioner is unlikely to repeat an isolated 
error). Nonetheless, because of the public interest factors underpinning publication of 
professional disciplinary decisions, that standard will generally be high.  

[86] I do not consider the use of the word “appropriate” in r 13.62 adds content to the 
test usually applied in the civil jurisdiction or sets a threshold lower than that applying 
in the civil jurisdiction. The rule is broad and sets out neither a specific threshold nor 
mandatory specific considerations. The question will simply be, having regard to the 
public interest and the interests of the affected parties, what is appropriate in the 
particular circumstances. 

(citations omitted).  

 
[58] Having set out the applicable law above, we will turn now to consider the 

various publication issues that arise here.  

Students and school  
 
[59] We consider it proper to make permanent orders prohibiting from publication 

the names of any students or ex-students referred to in this case.  

[60] We also consider that publication of the school’s name would undermine this 

order. There is little to no public interest in the school name being able to be published, 

as the issues are all to do with Mr , and not the school.  

[61] We therefore make a non-publication order of the schools name and identifying 

details, including the town that the school is in, whether it is co-ed or single sex, public 

or private, or of any particular faith.  

[62] For the avoidance of doubt the school can be referred to as a “North Island 

secondary school”.  

Application by Mr   

[63] Mr  also seeks a permanent non publication order. Various grounds 

are advanced.  

[64] We do not consider that Mr  concerns for future employment are a 

ground of any weight to displace the presumption of open justice. Many respondents 

in this jurisdiction will have the same concern. Making an order on that basis would 

nearly create a presumption of non-publication.  

[65] Mr  (and Mrs ) have concerns for their son, should there be 

publication. We accept those. But again those concerns are part and parcel of a 



 

 

disciplinary process. Such risks are taken on by professionals who commit misconduct. 

We do not consider that this displaces the presumption of open justice.  

[66] The more significant part of the argument regards mental health concerns for 

Mrs . We have been provided with extensive information from Mrs  

herself, from a psychologist she sees, and from a counsellor she sees. Our summary of 

this follows, which we hope will not be seen as minimising or overlooking any of these 

issues.  

[67]  

 

 

 

[68]  

 

 

 

 

  

[69]  

   

[70]  

  

[71]  

  

[72]  

  

[73]  

 

 

 

  

[74]  

 

 

 

[75]  

 







 
 

 

[95] We are minded to make a slight reduction to a little less than 30% of CAC and 

Tribunal costs. If Mr  wishes to argue for a lower amount, he should file any 

evidence within 10 working days. If nothing is received by the end of that period, the 

orders below will stand. If an application is filed, the CAC can respond within a further 

10 working days if they wish to. A short decision will then issue.  

[96] The costs orders for now then are (slightly rounded): 

• CAC costs: $2500 

• Tribunal costs: $400. 

 

 

T J Mackenzie 

Deputy Chair  




